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Building the foundation for 
the science of behavior : 
------------------------------
Q. Can you describe the journal 
peer-review process?
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“Ultimately the peer review 
process establishes the quality 

level of research at that 
moment in time.”

The Witness:



Q. “What is the difference between ABA & EIBI?”

!

ABA
EIBI

Early	

Intensive	


Behavioral	

Intervention

Q. “What is 
the Lovaas 
approach?”

aka Lovaas	

approach



The Hayes Directory





“may promote gains in cognitive function, language skills,and 
adaptive behavior.”

“...although almost all 
studies suggested 
improvements in 

children treated with 
IBI compared with 
other treatments...”

“...most studies had 
major limitations in 

design and 
methodology...”

“Although the initial 
work by Lovaas 

suggested that some 
high-functioning autistic 
children who undergo 
IBI therapy can achieve 

normal school 
performance and 

behavior, these findings 
have not been replicated 
by other investigators.”



“Based on the 
available evidence, a 
Hayes Rating of C is 
assigned to the use 

of IBI therapy for the 
treatment of autism 

in children.”



Q. I’ll be asking you several questions 
about the Hayes Directory. What will 
your testimony be regarding?	

!

A. This regards my reaction to 
the Hayes report...and my 
concerns over what I consider 
(their) disingenuous analysis of the 
studies they covered.



Rebuttal of Testimony of  
Alison Little, MD 
(expert witness for the state)



Q. Dr. Little posits that systematic 
reviews are at the top of the hierarchy.  
As regards ABA, would you agree with 
her? 



!

!

A. No, I would say that we’ve moved 
beyond simple reviews of the 
literature and moved into meta 
analysis, sometimes called systematic 
meta analysis.



TRADITIONAL REVIEW 
OF THE LITERATURE

poor to fair quality



14 STUDIES 
(REVIEW OF THE LITERATURE)



WHAT THEY MEASURED



Intelligence/
Cognitive Skills

Development

Language 
Skills

Child Behavior



“Results suggest that EIBI 
can lead to recovery for 
some autistic children.” “Limitations: Very 

small sample; no 
randomization; 
mean age and sex 
of children in 
control group 
NR...”



The Litany of “Limitations”

• Small sample size!
• No power analysis!
• Wide age range!
• No randomization!
• Examiners independent but not blinded!
• Integrity of interventions not evaluated!
• Relatively short follow up!
• No non-EIBI group.



Meta Analysis
What is this?

Meta-analysis refers 
to... the statistical 
analysis of a large 

collection of ... results 
from individual studies 

for the purpose of 
integrating the findings. 	


(Glass, 1976, p. 3) 



Meta Analysis
In a meta-analysis, research studies are 
collected, coded, and interpreted using 
statistical methods similar to those used in 
primary data analysis. The result is an 
integrated review of findings that is more 
objective and exact than a narrative 
review.

Six Were Included in the Hayes Directory



Six Were Included“The conclusions 
of the meta-
analyses were 
conflicting and 

appeared to vary 
depending on 
the types of 

studies included.”

Weak/Inadequate

Beneficial

Ospina et al., 2008	

Spreckley & Boyd, 2009

Reichow & Wolery, 2009	

Eldevik et al., 2009	

Eldevik et al., 2010	

Virues-Ortega, 2010

Meta Analysis

EFFECT 

SIZE 

MATTERS!



“Finally, the data analyzed for 
this synthesis demon- 

strated EIBI has been shown 
as an intervention capable of	


producing strong effects, 
suggesting EIBI can be an 
effective intervention for 

some children with autism. 
However, the intervention 

has not worked for all 
children.”

Meta Analysis
Reichow & Wolery, 2009 (14 
studies, n=172)

Comprehensive Synthesis of Early 
Intensive Behavioral Interventions for 
Young Children with Autism Based on 
the UCLA Young Autism Project Model,  

J Autism Dev Discord 39 



Meta Analysis
Reichow & Wolery, 2009 (14 studies, n=172)

IQ



Eldevik et al. 2009 (34 studies, n=297)	

Meta-Analysis of Early Intensive Behavioral 
Intervention for Children with Autism 
J. of Clinical Child & Adolescent Psychology 

Meta Analysis

Adaptive Behavior Composite

“EIBI produces large to 
moderate effect sizes for 

changes in IQ and adaptive 
behavior composite scores 

for children with ASD 
when compared to no 

intervention controls and 
eclectic provision.  These 

results support the clinical 
implication that EIBI at 
present should be an 

intervention of choice 
for children with ASD.”

NORWAY



Eldevik et al. 2010 (16 studies, n=309)	

Using Participant Data to Extend the Evidence 
Base for Intensive Behavioral Intervention for 
children with Autism,  
American Journal on Intellectual and 
Developmental Disabilities

Meta Analysis
“The present analysis 

provides evidence that 
intensive behavioral 
intervention is an 
evidence-based 

intervention for children 
with autism . . .According 
to the criteria developed 

by the Oxford Centre for 
Evidence Based Medicine 
(2009), the evidence for 

intensive behavioral 
intervention for young 

children with autism is at 
Level 1b.”



“Results suggested that 
long-term, comprehensive 
ABA intervention leads to 
(positive) medium to large 

effects in terms of 
intellectual functioning, 
language development, 
acquisition of daily living 

skills and social functioning 
in children with autism.”

Virues-Ortega,  2010 	

(26 studies, n=323)	

Applied behavior analytic 
intervention for autism in early 
childhood: Meta-analysis meta-
regression and dose-response 
meta-analysis of multiple 
outcomes.  
Clinical Psychology Review 

Meta Analysis



Virues-Ortega,  2010 (26 studies, n=323)

Meta Analysis



Virues-Ortega,  2010 (26 studies, n=323) Meta Analysis
IQ

IQ



THE COURT: In your opinion, the meta analyses 
should be given more weight than just the review 
of studies?	

!

THE WITNESS: I believe so. Sure.	

!

THE COURT: Thank you.



THE WITNESS: No.	


THE COURT: Doctor were you ever 
contacted by the Florida Agency for 
Health Care Administration in regard 
to the treatment of ASD?



Q: And would you say that 
these findings were accurately 
brought into the overall 
conclusion made by Hayes 
with the C rating?	

!

A: No.



THE COURT: What does that mean, single-subject 
design?	

!

THE WITNESS: (I go on for several pages...)
each subject used	

as his own control

same intervention 	

used with a 
second child

visual analysis of data

what works for an 
individual child



Then: 	

“...in meta analysis they can go back and use 
the change rates for individual subjects and 
make some sense of the size of effect. That’s 
really sort of the genius of meta analysis. 
That’s why I give it such a higher rating.”



THE WITNESS continues: 	

!

“A large effect is considered b be a .6.  
In many of these studies, the effect size 
will range from .8 to 1.5. 	

!

So it is more than twice as big as what 
would be considered a large effect.”

Effect Size 
Matters



Q: How long has that kind of small n case trials that 
you’re discussing been going on?	

!

A: This has been going on since the early ‘60s, the first 
study was actually published in 1964.	

!

The witness continues: “The Hayes report looks like a 
proprietary--not-in-the-public-domain--document. It 
certainly doesn’t represent what professionals, 
researchers, pediatricians, and general practice physicians 
recognize as what’s considered the standard acceptable 
model of treatment in autism.”	




Q: And if you just looked only at the Hayes grading 
system, would you say that  was an accurate reflection 
of these reports and the content that they reviewed?	

!

A: I would say certainly not. If a grade of “C” was given to 
a study it would never even be published. I mean that’s 
ridiculous.



Q: And if you read all of those 
tables and all of those findings in 
the Hayes report showing how 
ABA is effective, as you did, 
could you--would it still be 
reasonable--to determine ABA 
is experimental?
A: I just don’t see how. When you have five, ten, fifteen 
replications from all over the world, I just don’t see 
how you could say it’s experimental. Not any more.



Q: Doctor Bailey, are you aware of any 
study finding ABA to be ineffective?	

!

A: No I am not.	

!

Q. Are you aware of any study finding 
ABA to be experimental?	

!

A. No. It’s a well-established, proven 
procedure.



PERMANENT INJUNCTION



Does the Treatment Meet the Definition of Proof?	

AS DEFINED BY THE FIFTH CIRCUIT (FEDERAL) 

“HAS THE SERVICE 
COME TO BE 

GENERALLY ACCEPTED 
BY THE PROFESSIONAL 
MEDICAL COMMUNITY 
AS AN EFFECTIVE AND 
PROVEN TREATMENT 
FOR THE CONDITION 

FOR WHICH IT IS BEING 
USED?”



THE FEDERAL JUDGE’S ORDER

“ABA is ‘medically necessary’ 
and is not ‘experimental’ as 

defined under Florida 
administrative law and 

federal law.”

EXPERI
MENTA

L



Judge Lenard’s Order

“Based on the testimony and 
exhibits at trial, the Court finds 
that the determination by 
AHCA that ABA is 
experimental was arbitrary, 
capricious, and unreasonable 
both in its process and its 
conclusion.”



THE FEDERAL JUDGE’S ORDER CONT.

“Plaintiffs have established through 
their expert witnesses that there 
exists in the medical and scientific 
literature a plethora of peer-reviewed 
meta analyses, studies, and articles 
that clearly establish ABA is an 
effective and significant treatment to 
prevent disability and restore 
developmental skills to children with 
autism and ASD.”



THE FEDERAL JUDGE’S ORDER
“As of 10:34 a.m. on March 26, 
2012, the State of Florida is 
hereby ordered to provide, fund, 
and authorize Applied Behavioral 
Analysis treatment to 
Plaintiffs K.G., I.D., and C.C., as well as all Medicaid-
eligible persons under the age of 21 in Florida who 
have been diagnosed with autism or Autism 
Spectrum Disorder, as prescribed by a physician or 
other licensed practitioner.”



THE FEDERAL JUDGE’S ORDER

“Defendant shall 
take whatever 
additional steps 
are necessary for 
the immediate 
and orderly 
administration of 
ABA treatment...”



WE	

WON!
ABA



Washington--Children with autism spectrum disorders 
insured by the state’s Apple Health program,  including those on 
Medicaid, will be covered for Applied Behavior Analysis  (ABA) 
therapy under a lawsuit settlement approved by U.S. District Court 
Judge Richard A. Jones.

Utah--During the 2012 legislative session, Utah lawmakers approved a 
bill to create three pilot programs to provide autism services, with 
administrators tracking the cost and effectiveness of the treatments and 
reporting results by next November. The Medicaid pilot, will provide up to 
250 children with 20 hours a week of applied behavior analysis therapy in 
their homes, along with respite care, through June 2014. The total cost 
per child is $30,020 per year.

The ball is rolling now...

Federal Court Strikes Down Blue Cross of Michigan's Denial of Applied 
Behavior Analysis Therapy to Children with Autism!
DETROIT, April 1, 2013 /PRNewswire/ -- The federal district court in Detroit held, 
on March 30, 2013, that Blue Cross Blue Shield of Michigan acted illegally in 
denying Applied Behavior Analysis ("ABA") therapy to children with autism 
spectrum disorder.  This ruling is expected to benefit over 500 children with autism 
spectrum disorder, and will result in over $5 million in ABA therapy benefits being 
paid to class members.  In his ruling, Hon. Stephen J. Murphy, III held that Blue 
Cross's characterization of ABA therapy as "experimental" 
was not supported by its own Medical Policy.



But, the decision was appealed.

?





Upheld!
September 23, 2013

11th Circuit U.S. Court of Appeals





Medicaid programs nationwide must 
offer “medically necessary diagnostic 
and treatment services” to kids with 
autism, the Centers for Medicare and 
Medicaid Services told states in a 
bulletin this month.
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